
We’re here today to talk about the relationships, connections and disruptions between war, 

law and space. What I would like to do in these 15 minutes is to make one incision in this 

conversation, and to do so with reference to what I believe is a highly novel, and increasingly 

powerful figure in the war/law/space nexus: the figure of the military lawyer 

	  
[slide] Let me start then by telling you who military lawyers are and what they do. Military 

lawyers are qualified legal experts who are employed by Western militaries to deal with all 

sorts of technical matters that arise in the preparation and execution of war. Military lawyers 

are as old as armies, or rather, I should say, they date back to the foundation of the state in 

both America and Israel, two of my three study sites. It is said, by the way, that the Judge 

Advocate General Corps of the US Army is the oldest law firm in America. 

 

The traditional work of military lawyers was primarily administrative; they were tasked with 

lubricating everyday bureaucratic procedures from the proper taxation of soldiers to marital 

law and court martial. There are a handful of histories written on what I call the ‘historical 

career of the military lawyer’, but for the most part these are histories written by military 

lawyers for military lawyers. While I am, on balance I would say, ‘bored to death’ by the 

historical role played by military lawyers, this history does intrigue me because toward the 

end of the 20th Century the role of the military lawyer changes in a fairly radical way. 

 

[slide] In the First Gulf War the U.S. military deployed lawyers in an operational capacity for 

the first time ever. Steven Keeva thus pronounced the Gulf War a “lawyers war”. "Desert 

Storm was the most legalistic war we've ever fought” he writes “Decisions were impacted by 

legal considerations at every level” They [the lawyers] “were everywhere. They worked in 

Central Command in Saudi Arabia, and they slept in the sand alongside troops in the field. 

They negotiated host-nation agreements and advised commanders on the legal implications 

of targeting decisions and weapons use” 

 

[slide] Keeva was writing in the early 1990s, and at the time his account was highly novel, 

revealing for the first time what we might think of as the modern, or late-modern career of 

the military lawyer. Since then, the involvement and deployment of military lawyers in actual 

operational situations and military decision making has both widened and deepened. Today, 



military lawyers sit alongside 2 & 3-star generals, military commanders and chief’s of staff, 

giving them direct advice on lethal – or what they call ‘kinetic’ – operations. As one former 

military lawyer in the IDF told me “it was [once] unheard of to have a lawyer in the room in 

a military operation planning meeting and now the IDF can’t move without them”. So 

normalized has their presence become that military commanders have come to depend on 

them not only for legal advice but for ethical guidance too. As one Israeli commander once 

told former lawyer Amos Guoria “‘in addition to being our lawyer, you are responsible for 

our morality”. Thus while it is – on paper - the commander and not the lawyer who gets the 

final say as to whether an operation goes ahead, for all intent and purpose it is the military 

lawyer who holds the effective power to decide ‘yes, he must die’ or ‘no, she may live’.  

 

One of the central issues I am grappling with in my wider research then is the question of 

how we can understand the radical transformation of the military lawyer, and in what ways 

the ‘ascendance’ of the military lawyer signals and constitutes at the same time what we 

might call the legalization of the battlespace.  

*   *   * 

[slide] With that rather long introduction, let me now say a little bit about what and who we 

are dealing with. My PhD research examines the targeting practices and legal protocols used 

by three air forces in three spaces of conflict. Those are: the US Air Force and the Royal Air 

Force in Iraq and Afghanistan, and the Israeli Air Force in Palestine. My choice to focus on 

Afghanistan and Iraq is quite deliberate because while our gaze has been fixed on Pakistan, 

Yemen and other sites of the everywhere war, it seems to have been forgotten that targeted 

killing also happens inside the warzone. The uncoordinated effect of this ‘attention to the 

secretive’, is that covert operations are, by virtue of their very covertness, deemed illegitimate 

while overt military operations, presumably because they are transparent, are secured as 

legitimate. In my work I am trying to assemble a robust critique of the ‘banal, everyday, and 

legitimate’ targeting processes inside the warzone because I believe if we can do that, then it 

won’t take much more effort to secure the critique that the more secretive and less 

transparent operations are also problematic  

 

[slide] Today I will be talking only about one of my study sites: Israel. I recently returned 

from Tel Aviv where I was conducting interviews with former and currently serving military 



lawyers. These lawyers belong to a special legal corps called the Military Advocate General 

Corps. The MAG is split into two main divisions, a prosecution branch and an advisory 

branch (see figure). My work is on the advisory branch, which in turn is split into three 

sections - one of which is called the International Law Department.  

 

[slide] So far I have interviewed around 10 lawyers from the MAG and am returning to 

Israel in the coming months to interview more.  

 

In Israel I really wanted to meet the most important lawyers, which essentially meant that I 

was approaching the most senior, and also sometimes the most controversial military lawyers 

in Israel. Why controversial? Some of the lawyers I interviewed have been accused of 

international crimes of war. One lawyer in particular personally signed off on a series of air 

strikes that killed hundreds of civilians, many of them children. Another had to flee his 

native South Africa because of an attempt to arrest and try him under universal jurisdiction 

for his involvement in perpetuating alleged war crimes in the 2009 Gaza war.  

 

[slide] These controversies aside, the lawyers were otherwise terrifyingly likable and often 

persuasive, something that I hope will be apparent from the following quotes.  

 

Pnina Sharvit Baruch had a very impressive career in the IDF. When she joined the MAG 

Corps in 1989 she was the only woman in her department but by 2005 she had risen to 

become head of the International Legal Division. She described her role as military lawyer in 

the following way: 

I was 20 years in the same place but I was doing totally different things all the time. It 

was the [first] intifada and I was dealing with issues like detention. Since 1991 I started 

being involved in the Peace Process and then since 2000-01, I started being involved 

much more in the laws of armed conflict. […] so really I had both peace and war.  

 

When I started this research I planned to focus strictly on targeted killing operations. I 

quickly learnt, however, that the lawyer’s role – and thus the role of the law – is much more 

complicated, especially as they relate to questions of war and peace.  

 



[slide] Amos Guiora served as chief legal advisor to the Gaza strip from 1994 to 1997. He 

also highlights the broad role of the military lawyer: 

I wore two hats for three years. I don’t have any hair but I have two hats. Hat 

number one is, I gave legal advice to IDF commanders with respect to all operational 

related decisions […] The other hat I wore, I was directly involved in the 

implementation of the Oslo Peace Process. 

 

[slide] On some matters it is not difficult to imagine why, where, and how legal questions 

crop up for the IDF, but when the law appears in everything from targeting operations to 

Peace Accords one does need to ask: where is the law and what is it doing here? How did the IDF 

come to need legal advice on matters ranging all the way from war to what the lawyers call 

peace, but what is really occupation? Over the course of my interviews I realized that the 

painstaking work of military lawyers on matters of peace and occupation paved the way for 

legal advice in war - and enabled the lawyers to become centrally involved in operational 

decision-making. One need only watch this film to realize how important the law has been in 

these parts, but there is also, of course, the fantastic work of Lisa Haajar, Orna Ben-Neftali 

& Eyal Weizman. 

 

[slide] Daniel Reisner is perhaps the ultimate war and peace lawyer. Along with a few select 

others Reisner personally drafted the Oslo Peace Accords. He travelled to Camp David in 

2000 and was also there when Arafat, Rabin & Clinton shook hands on the lawn in 1993. 

But as this peace was beginning to fail, Reisner saw the writing on the wall and started 

making preparations for war. But how on earth does a lawyer prepare for war? - a fair 

question, and one that Reisner was more than happy to answer (click): 

When I came from Camp David we actually started preparing for the second 

intifada.  We were very well prepared for it; we knew it was happening because we 

knew Arafat was planning one. So, for example, I prepared new rules of engagement 

for the army that would only enter into effect if the Chief of Staff declared that an 

armed conflict existed 

 

[slide] Months later, when the Second Intifada did break out, the IDF Chief of Staff Shaul 

Mofaz declared a state of war. Reisner recounts that after having came up with a general 



legal framework – that is the paradigm of armed conflict – he and his boss received a call 

from the IDF Chief of Staff about something more specific [click]: 

 

 “guys, I need to understand something. Am I allowed, if I identify a terrorist leader 

on the other side, am I allowed to kill him – publically, not using clandestine 007 

techniques. Can I kill him, and if so under what conditions.” 

 

This was not the first time Reisner had been called to give advice on operational issues, but it 

was the first time that any lawyer had ever given advice on the IDF targeting process. The involvement 

of lawyers at this critical juncture was something Reisner had been pushing for. He saw this 

as an opportunity to both publicize and potentially legitimize military operations that were 

already de facto taking place. 

 

Reisner summarized his response to the IDF thus:   

it took us a few weeks and we came up with a legal opinion which I can summarize 

to you as saying that on the basis of our understanding of the law and the reality that 

Israel is engaged in what we call an armed conflict with terrorist organisations, on 

this basis we think that you can target an enemy terrorist, intentionally target an 

enemy terrorist…if you fill five conditions 

 

[slide] Reisner went on in quite some detail about the five criteria that he set, but I won’t 

have time to get to that today. Instead, I want to make two points. The entry of the military 

lawyer into the realm of operations, and in particular targeting operations, was concomitant 

with changing legal understandings about Palestinian space and its belligerent relation to the 

Israeli state. Lawyers were instrumental to the propagation of this imagination, but they 

would never have been given a seat at the table had the IDF not been used to receiving their 

advice on matters of peace and occupation. The first point then is that by imagining a new 

legal paradigm for the conduct of hostilities, lawyers like Reisner had also etched into 

practice the unprecedented operational role of the military lawyer.  

 

[slide] The second point is that lawyers perform a full spectrum of legal duties. This is true 

in a historical sense, but the idea of full spectrum law is also demonstrated by the 



contemporary military lawyer who at least in the Israeli context, works in a space that is 

perhaps best described as a grey zone between war, occupation & peace. In doing so they 

demonstrate not only that the law is an important part of war; but that the legal battle itself 

is fought on multiple fronts not by some unwitting military strategist, but by very qualified 

legal experts like Danny Effroni here. This is the first sense then that I speak of full 

spectrum law. 

*    *    * 

[slide] If the first sense of full spectrum law speaks to the breadth of work done by the 

military lawyer it also highlights the plural and changing ways in which law has come to 

matter so much to war. But when I speak of full spectrum law I also have something else in 

mind. 

 

Targeting operations are rarely black and white. If they were, military commanders and the 

military apparatus would not need lawyers in the first place. As David Benjamin told me: 

 “[O]n the clear-cut stuff the military commander knows anyway because its pretty 

intuitive and most of them have some kind of idea about international law”.  

 

(click, click click) Lawyers step in, therefore, only when it’s a tough call – when either the 

situation is somehow ambiguous or grey from a legal point of view. If the job of the military 

lawyer is to advise the commander, what responsibility does the commander have to listen to 

and take such advice? There are 3 likely scenarios: yes, no and maybe. Let me skip the first 

two, as interesting as they are, and jump straight to the third. 

 

[slide] the following testimony from David Benjamin sheds light on what might happen to 

legal advice in the grey zone. 

 

I have to tell the commander if it’s a grey area [but] my bottom line would be don’t do 

this; its too problematic. But he might hear the word problematic and say well 

problematic doesn’t mean prohibited. He might go ahead and do it. I can’t put him on 

trial for that. 

Benjamin tells us in practice what we already know about the formal limits of legal advice 

but he also indicates that there is a potentially wide spectrum, a zone of indistinction, 



between what is permitted and what is prohibited. At the heart of legal advice then is a sort 

of paradox: precisely where it is needed most, it fails to adjudicate and to provide answers. 

David Benjamin went on to say that as far as targeted killing in Israel goes:  

 

we’re dealing not with things which are ‘illegal/not-illegal’ but sort of, ‘highly 

problematic/problematic/less problematic/hardly problematic and none-

problematic’; that’s more of the spectrum that we’re working in. 

 

[slide] Military lawyers are profoundly aware of this grey zone, or ambiguous legal spectrum 

and I got the sense that it makes them very uneasy. I would describe most military lawyers as 

liberal humanists who have a strong belief in the rule of law. They are also realists who deal 

with the world as it is, and not as it should be. It is their sincere belief that if these things are 

going to happen anyway, it is better for them to be subject to the rule of law. What happens, 

however, when the very rule of law that they rely upon has either nothing to offer or is so 

capacious as to offer little or no guidance at all? When it comes to the difficult questions the 

problem, as I see it, is one part the rule itself and the other part, its implementation. We see the 

law operating in its full spectrum of ambiguity no clearer than in the principle of 

proportionality, but again I don’t have time to get to this today. 

 

Let me end, rather, with a few reflections on the new lawyers of war.  

 

[slide] It would be intellectually dishonest of me to tell you that lawyers are a mere fig leaf 

for Israel’s great game. From a certain vantage point they may be that. However, the most 

important work of the military lawyer takes place not at the strategic level, but at the 

operational level. Operationally, the military lawyer has some power to deter violence. “To 

do your job properly”, one lawyer told me “you have to do whatever it takes, including, you 

know, if necessary making a huge noise and sort of raising the human cry.” 

 

As Eyal Weizman has shown in his most recent book, ‘the least of all possible evils’, the 

minimization of violence is today hardwired to the logic and exercise of violence itself. 

Lawyers may raise the human cry then, but they do it while sitting around a table deciding 

who and what is to count as human. The lawyers cry is heard only when violence is excessive 



but what is excessive to one lawyer or commander is quite acceptable to another. The point 

then is not that the lawyer-as-humanitarian speaks too late, or too quietly, but that s/he 

speaks at all.  

 

[slide] I’m still not sure what to make of the military lawyer, or of the violence s/he seeks to 

minimize. In many ways it surely depends on where one sits. Sitting far away from the 

realities of conflict it is very easy to see the military lawyer as an evildoer, but if we were to 

sit where they do perhaps we would see something different.  Perhaps we would see the 

military commander that hates the lawyer because the lawyer stops him from doing what he 

otherwise would have done. Perhaps we would see the one civilian who did live, or the 

combatant who wasn’t a combatant walk on his way down the street because some clever 

lawyer raised the red flag. These are, I know, the wrong questions for many of us but 

according to the military lawyers it is us – the leftists, the pacifists, the academics – who are 

asking the wrong questions. The question then is whether we enter this tragic conversation, 

or, by averting the conversation enroll others and ourselves in other tragedies.  


